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[o.1:1 question both after Lawrence v. Texas and in feminist legal theory of under what circumstances individuals should be able to consent to activity that takes place within the context of a private, intimate relationship. The tensions between individual autonomy and state interests are beautifully explored in Big Love. Drawing on themes presented in the series, this Article asks if there is any principled way to make the distinction between those relationships in which there is some physical or psychological harm inflicted and those in which the state has proscribed a relationship because of some moral or social harm it allegedly causes. Four case studies are presented to prompt readers to try to answer the question of when consent should be a defense to otherwise proscribed activity. I conclude that the future of feminist legal theory depends on its ability to remain ambivalent about the tensions presented in the consent doctrine as applied to contexts such as polygamy, prostitution, sadomasochistic sex, obscenity, and domestic violence. Big Love seeks to persuade us to accept ambivalence and to be open to changing our minds because of the complicated nature of womens (and mens) lives; feminist legal theory ought to persuade us to do the same.
Anyone who wants to understand the present and future of feminist legal theory ought to watch the HBO series Big Love. (Warning: viewers may find the show highly addictive.) Big Love is about a modern polygamist family in Utah. The patriarch is a man named Bill Henrickson who was raised on a polygamist compound, got expelled as a teen when he became a sexual threat to the older males, and found his way to a monogamous world. He marries his first love, Barb, has three children, and is a successful businessperson. But when Ba-rb gets cancer and can no longer have children, he decides to "live by the principle" and begins taking other wives. Barb is beautiful and educated and otherwise completely sane but for the fact that she agrees, however reluctantly, to the family's ever-expanding footprint. As the series ended its fourth season, Bill had three wives and eight children, all of whom live in three houses in a modern suburban development. Bill briefly had a fourth wife, but she left when she couldn't handle the complicated family dynamics. She is also now pregnant with Bill's child, and she and her foreign fiance have returned to the Henrickson homestead as they try to game the immigration system. Indeed, Stanley Fish has dubbed the Henrickson family "the new 'Waltons' "' for its nostalgic portrayal of multigenerational, large families.
The show highlights that to the extent that Barb and the other wives consent to polygamy, they do so in a world in which their choices ~MICHIGAN JOURNAL OF GENDER 6& LAW [o.1:1 with three women as husband and wife.' At the end of the fourth season, the family decides to go public with their polygamy at Bill's insistence after he wins a seat in the Utah State Senate, and viewers are left anxiously wondering whether Bill's decision to go public will liberate or condemn the family.
Of particular concern for the wives is their economic vulnerability. Only Barb, the first wife, enjoys the legal protections and the benefits of a public marriage. Therefore, as the show makes clear, even though all the adults consent and the children are unharmed, the state's refusal to recognize plural marriage leaves the other two wives and their children economically vulnerable were those marriages to end or Bill were to be out of the picture. That is why Bill assures third wife Margene's mother that his lawyer has drawn a will that ensures that upon his death Margene and her three children will receive a portion of his estate. Nevertheless, each of the wives consciously struggles to maintain her own financial independence: Barb manages the familys casino; Nicki runs up credit card debt and struggles with a gambling addiction; and Margene starts her own successful jewelry business. While Bill is consumed with living in the light and taking a stand against those who condemn the Principle, the wives are worried about how they will feed the children if public exposure ruins the family businesses.
Although the show is complicated and sometimes ventures too far into the land of the unbelievable, its basic premise is both simple and profound. Big Love asks us to ponder whether Barb and her sister-wives have a right to make their own choices, however bad or degrading or sad those choices might be to viewers, and what the role of the state should be in either recognizing or condemning those choices. At the end of each episode, viewers are left feeling completely ambivalent about these dilemmas, which is why this show is a perfect lens through which to contemplate feminist legal theory.
FEMINIST LEGAL THEORY AND THE BIG LOVE DILEMMA
It is in light of Big Love that I have been rethinking modern feminist legal theory and its continued relevance to the legal dilemmas of our time. Feminist legal theory is a rich and complicated field.' It is responsible for many reforms that have improved the lives of women, including changes in family law, domestic violence law, workplace discrimination law, sexual harassment law, and rape law. But it is a field that can sometimes appear at odds with itself. Early debates within feminist legal theory centered around questions of formal versus substantive equality, questioning whether the law ought to treat men and women the same, or whether sometimes-as in the context of pregnancy, for example-gender matters.' It is often hard to predict what feminist legal theory will conclude, and this tends to undermine its normative legitimacy The theorys conclusions vary so widely in part because we continue to debate whether or not women are really victims of their circumstances or autonomous agents in shaping their lives, 7 and to what extent the law ought to protect women from the seemingly harmful choices they might make. One should not assume, for example, that feminist legal theory would describe polygamy as per se exploitation any more than one should assume that it would describe single-sex public schools as per se gender discrimination. As with the growing sophistication of any field, context matters and ambiguity abounds.
This dilemma is particularly complicated relative to the doctrine of consent in private, intimate relationships. There remains the normative question in law and in feminist legal theory of under what circumstances individuals should be able to consent to activity that takes places within the context of such relationships. This Article explores that question and asks if there is any principled way to distinguish between relationships that involve violence and those that are non-violent but may offend some social values unrelated to physical safety, such as the preference for monogamous marriage over plural marriage.
The future of feminist legal theory, however, does not depend on its ability to offer an affirmative answer this question. Those who prefer a more limited consent doctrine, for example, are no less feminist than those who prefer an expanded one. No matter what normative rule we adopt, there will be consequences, both anticipated and unforeseen, that 5. See will create dilemmas for the law and for those individuals it affects. Thus, the future of feminist theory depends on its ability to have a sustained and rich conversation that continually revisits our assumptions and examines the impact of our theories on the real lives of women. The future of feminist theory requires us to revisit our past and to humbly, yet passionately, embrace future ambiguities. The ambiguities raised by the question of consent will keep feminist legal theory alive and relevant in the decades to come. We need more seasons of feminist legal theory and Big Love, and I'm looking forward to both.
REVISITING CONSENT
In this Article, I revisit my own scholarly past. Nearly a decade ago, in an article entitled Sex is Not a Sport: Consent and Violence in Criminal Law,' I examined the question of when the state should allow for consent in intimate relationships in which one person has physically harmed another. At the time, there were a growing number of cases, both domestic' and international, 0 in which people involved in sadomasochistic relationships were being prosecuted for assault and battery when the injury to the victim was significant, or had the potential to be significant. With rare exception, courts have held that individuals could not consent to activity that had the potential to cause serious bodily harm despite the sexual nature of the encounter." Unlike sports, where there has been a long-recognized social utility in the activity and where there are clearly defined rules by which players must abide,'1 2 both American and international judges generally have refused to extend the doctrine of consent to sexual activity that involved the intentional infliction of bodily harm.'"
The sports exception, I argued, was inherently gendered, creating a legal standard of what I termed civilized masculinity, in which men could consent to limited exposure to violence as long as it was controlled within the greater public sphere." 4 Despite the gendered roots of the consent doctrine, however, I largely agreed with the lalws refusal to extend consent to injuries caused during sexual activity, including sadomasochistic sex. I argued that once defendants, all of whom have been male, could claim that the victim, almost always women or younger men, consented to violence, the ability to prosecute domestic abusers would be deeply frustrated." While this article focused specifically on cases involving sadomasochistic sex, it certainly has implications beyond that context to other relationships in which consent may negate culpability, such as polygamy, in which the inherent risk of harm, be it physical or emotional, is significant.
Since the publication of that article, however, there have been a number of developments in law and legal scholarship that invite a reexamination of the doctrine of consent in the context of intimate relationships, both violent and nonviolent. First, the United States Supreme Court's opinion in Lawrence v. Texas has opened up the questions as to what limits, if any, the state can place on private, sexual, consensual conduct. Second, there is a growing debate among feminist legal scholars over the appropriate role of state intervention in intimate relationships where the alleged victim neither welcomes nor wants that intervention. Third, there has been a shift in how feminist legal theory has come to understand sex and marriage. While at one time both represented locales of oppression for women, more modern understandings and practices suggest that sex and marriage hold many positive experiences for women as well, thereby complicating the question whether any choice an adult woman makes ought to be respected regardless of its consequences. Finally, there is a growing recognition that emotion plays a significant role in decision-making. This is particularly true for those decisions we make about intimacy and sexuality. Each of these factors is played out in Big Love, and each is discussed below as to how they clarify and complicate the question of consent.
A. Lawrence v. Texas
In the first season of Big Love, Roman Grant tells the press that after the Supreme Court's ruling in Lawrence v. Texas" 6 polygamists have the same rights as homosexuals. Lawrence certainly has the potential to [o.1:1 make some strange bedfellows" 7 because it limits the government regulation of sex and sexuality. Yet, in affirming the right of adults to engage in private consensual sexual conduct, the United States Supreme Court made clear that this right is still subject to some limits:
This [liberty interest], as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects. It suffices for us to acknowledge that adults may choose to enter upon this...
The present case does not involve minors. It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused. It does not involve public conduct or prostitution. It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.1
This language attempts to limit Lawrence's reach; while at the same time opens the door to claims that other private conduct may be protected within the Constitution's liberty interests beyond the conduct at issue in the case.
Thus, Lawrence continues to put pressure on both judges and policymnakers to define those limits. There have been cases in which defendants have argued that Lawrence prohibits the state from prosecuting, for example, obscenity distribution, 9 adult incest, and sadomasochism."' Although Lawrence is seen by some as creating a free market for sexual activity among consenting adults, courts have yet to agree. No court has articulated a set of guiding principles as to how the theory of private consensual adult conduct ought to be applied in other Interestingly, while one might attribute the court's concern for women and children to be a consequence of the heightened awareness of women's victimization that was aided by feminist jurisprudence, the United States Supreme Court considered these same concerns when upholding Utah's ban on polygamy in 1878 in Reynolds v. United States. 2 And while many feminist legal scholars might agree with the court's reasoning in Green, at least with respect to concerns about sexual exploitation and polygamy, one shouldn't ignore the dangerous precedent of paternalism that is implicit in this reasoning. By analogy, consider Gonzales v. Carhart, 2 in which the Supreme Court upheld a ban on a late-term abortion procedure. In justifying the ban, justice Kennedy wrote, 'Whether to have an abortion requires a difficult and painful moral decision. 'While we find no reliable data to measure the phenomenon, it seems unexceptionable to conclude some women come to regret their choice to abort the infant life they once created and sustained. Severe depression and loss of esteem can follow. 29 Yet, Justice Ginsburg, in a stinging dissent, finds that justifying this ban on the grounds that women need some special protection is blatant paternalism. "[Tjhe Court deprives women of the right to make an autonomous choice, even at the expense of their safety. While there are of course many distinctions to be made between reproductive choices and the regulation of sexuality, this tension in Gonzales between protecting women on one hand, and deferring to their autonomy on the other, is a central tension left unresolved in Lawrence. It is crucial in a post-Lawrence world for feminist legal theory to be able to articulate more clearly whether such an interest is in fact compelling enough to otherwise override individual consent.
B. Conflicting Theories of State Intervention
In addition to demands put on the consent doctrine by Lawrence, there is a deep and growing tension in feminist theory and legal scholarship about liberalism and the role of the state."' While this debate has been raging for many decades now in the context of pornography" and prostitution, 3 4 " In violating the right to life, the freedom from torture, and the rights to non-discrimination and equality, the Court held that the state is required in appropriate circumstances to "take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual . The Court further explained that the obligation arises when it is established that the state "knew or ought to have known" of the existence of a "real and immediate risk to the life of an identified individual from the criminal acts of a third party and that they failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk."" 5 Notably, the government of Turkey raised in its defense that pursuing cases without the victim's willingness [W/]ould have amounted to a breach of the victims' rights under Article 8 of the Convention, . . . the . .. authorities' view that no assistance was required as the dispute concerned a "private matter" was incompatible with their positive obligations to secure the enjoyment of the applicants' rights. 4 Article 8 of the Convention states that: 1. Everyone has the right to respect for his private and family life, his home and his correspondence. 2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of oth- Thus, the thrust of the government's argument was that victim privacy trumped state obligations to ensure her privacy, mirroring, in many respects, the current disagreement in feminist legal theory over the exercise of prosecutorial discretion when victims either recant or request that the state not proceed.
The Court rejected this argument. 'While emphasizing the gravity of the violence perpetrated against the women, the Court nonetheless found that despite concerns over victim privacy, certain situations require the state to intervene." Such a duty arises from the obligation to protect women from private violence within a broader framework of gender discrimination, particularly as articulated by the Convention on the Elimination of All Forms of Discrimination Against Women." 9 The Court then balances the right to autonomy and decision making against present and persistent violence, which affects not just the immediate victim but also the broader interests of public rights. 5 0 'While a similar argument regarding affirmative state duties within a human rights framework has been made in the aftermath of Town of Castle Rock v. Gonzales," 1 no American case has suggested that the state has an affirmative duty to intervene against a victim's wishes. 5 " In Castle Rock, the United States Supreme Court held that it was not a violation of the due process clause for the police to fail to enforce an order of protection. 5 " In this case, Jessica Gonzales had a protective order banning her estranged husband from contacting her or her three daughters. The husband subsequently kidnapped the children. Gonzales made numerous attempts to get the police to locate her husband and children, but they did nothing. Later that night, her husband arrived at the Castle 48. Opuz, Eur. Ct. H.R. at 34 ("[T]he more serious the offence or the greater the risk, the more likely that the prosecution should continue in the public interest, even if victims withdraw their complaints.").
Opuz, Eur. Ct. H.R. at 15 (referencing the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) and its conclusion that "gender-based violence is a form of discrimination that seriously inhibits women's ability to enjoy rights and freedoms on a basis of equality with men."). Note that the United States is not a signatory to CEDAW. 50. Opuz, Eur. Ct. H.R. at 35 ("[Iln some instances, the national authorities' interference with the private or family ife of the individuals might be necessary in order to protect the health and rights of others or to prevent commission of criminal acts."). Rock police station and started shooting. After police shot and killed him, they searched his van and found the bodies of the three children, whom he had murdered .
Once the Supreme Court ruled in favor of Castle Rock, advocates appealed the case to the Inter-American Commission on Human Rights, alleging the state's failure to provide her protection specifically violated the "rights to life, nondiscrimination, family life/unity due process, petition the government, and the rights of domestic violence victims and their children to special protections" under the American Declaration on the Rights and Duties of Man, to which the United States is a signatory. 5 The Court granted admissibility of the case, 5 and a decision on the merits is still pending." 7 The crucial difference between the two cases is that in Castle Rock, the petitioner requested state intervention but was denied, while in Opuz, the petitioner was offered some state intervention but denied it. While international feminism has embraced a model of affirmative state duties to intervene in individual cases and political and cultural institutions, American feminism has remained deeply skeptical of state intervention absent a victims request for state services." This difference reflects a much deeper division in feminist theory about the effectiveness and desirability of the state to intervene into womens lives for their own (paternal isric/maternalisric) protection.
C Changes in Sex and Marrage
Furthermore, there has been a continued shift in how scholars and society have come to understand the relationship between sex and gender. In feminist theory, there are two schools of thought concerning intimate relationships. Traditionally, these relationships, particularly marriage, were understood as a source of repression for women. From the doctrines of coverture to chastisement, marriage was characterized as inherently oppressive to women." 9 Scholars, notably Catharine MacKinnon, argued that women's sexuality was inherently coerced within a culture of rape, drawing attention to the social, cultural, and legal constructs that subjugated women and made any consent they might give merely illusory. ' In contrast, many modern scholars have put forth more liberal arguments that characterize state efforts to repress women's sex or sexuality, or to regulate relationships for their own protection as a denial of women's individual liberty to decide for themselves their own desti-612 nies -sometimes referred to as sex-positive feminism. This argument has been extended to encompass same-sex marriage relationships in which the denial of the rights and responsibilities of marriage should not be denied on the basis of sex or sexual orientation. The entire political and legal agenda to have same-sex relationships decriminalized and same-sex marriages legally recognized has called into question traditional feminist theories that marriage is, in itself, a repressive institution. Indeed, post-Lawrence, the availability of marriage to people regardless of sexual orientation is a welcome symbol of new equality to many, including feminists.
Along with this theoretical liberal shift has been a cultural shift to what Ariel Levy calls "raunch culture," in which younger women embrace sex and sexuality regardless of its degrading or dehumanizing 64 nature in particular contexts . Raunch culture thereby adopts this sense of what's-good-for-the-goose-is-good-for-the-gander approach to determining one's sexual choices. To that extent, sexual culture has embraced a kind of formal equality approach to sexual relationships, either deny-ing or minimizing the observation that women and men experience sex, sexuality, and intimate relationships differently. At least some women, those whom Levy labels "female chauvinist pigs," are now complicit in the sexual exploitation of other women. 6 Yet, young women embrace this hypersexuality as a symbol of empowerment without fully having real freedom and real power to embrace a wider range of choices about their sexuality.'6 Levys observations point to a catch-22 about female sex and sexuality. It can be both liberating and oppressive, just as marriage can be both a confining and a liberating institution. And thus, questions about consent to sex or marriage become complicated for feminist legal theory because discerning when something is good or bad for women depends on both subjective and objective understandings; posing a simple answer seems incomplete and disingenuous.
D. Big Love Redefined
In Big Love, no matter the material or psychic harms that polygamy has caused Barb, she stays, largely because, as her oldest daughter tells a friend, her mother loves her father too much. It is love, ultimately, that explains Barb's choices. This is central to understanding the complex relationships in Big Love. Yet, the law, neither in theory nor in practice, does a very good job at understanding the role love plays when we consent to things that may cause us heartache and harm . 6 While Lawrence may affirm a qualified right to consensual sex, and Loving v. Virgini*a 6 may affirm a qualified right to marry someone of the opposite sex regardless of race, there is no unqualified right to "love" in the law. 6 65. Id 79 (2004) (distinguishing between love as emotion and love as conduct and concluding that, "All emotional relationships are not equal in terms of stability, constancy, selflessness, service and fidelity. All emotional relationships do not contribute equally to the well-being of children or the good of society. just as all emotions are not equal or equally beneficial, neither are all relationships equal. For the law to mandate the equality of all emotional relationships is to base public policy on romantic wishes rather than actual deeds and objective facts."). What to do about the role of love in relation to those choices that we make creates a particular dilemma for feminist legal theory. At the root of so many of our decisions to be in intimate relationships are the human desire to love and be loved, and a paradoxical optimism that things will get better. 7 And yet, love can also lead us to make decisions that may harm us in some way.
Sally Goldfarb makes this point in domestic violence cases. She argues that the law ought to allow for relationships to remain intact because, despite the violence, women often do not want these relationships to end .
7 ' Here, Goldfarb implicitly recognizes the autonomy and self-determination of women to stay with partners, even if those relationships have, in the past, been marked by violence. This argument is similar to Jeannie Suk's argument that the criminal law questioning the imposition of a de facto divorce on couples just because there has been violence in the relationship. 72 While neither scholar specifically discusses how a victim's expression of love is often at the heart of these decisions to stay, it is that expression of love that is often the tie that binds one to another.
In this vein, the concept of romantic love plays a powerfully persuasive role in expanding the choices adults can make. Take, for example, Justice Kennedys language in Lawrence: "At the heart of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life.", 7 1 While Kennedy doest use the language of love, this language certainly evokes the relationship between the expression of emotion that leads to intimacy and autonomy. In this sense, if love is an expression of one's autonomy, then arguably the law ought to respect the choices made in the context of love. This represents the beauty of Big Love.
within which to interpret such statements. Paradoxically, the statements also invoke the spectre of love beyond patriarchal discourses and highlight the common law's lack of jurisdiction over romantic love."). But, as Professor Elizabeth Schneider has suggested, romantic love can also play a powerfully perverse role in "a culture that celebrates [it] to the extent that ours does[i, shares responsibility for women who have difficulty protecting their children from the men whom those women are taught to love. ,'Love, as women in particular are taught to express it, can also constrain our choices and convince us to suppress our own autonomy as an act of love for another. Thus, feminist legal theory also recognizes that there may be instances in which the law ought not respect an individual's expression of love as equivalent to selfdetermination. This represents the dangers of Big Love.
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III. GENDER AND THE DOCTRINE OF CONSENT
After Lawrence, there are essentially two categories of proscribed behavior within an intimate relationship to which consent will not alleviate the alleged wrongdoer(s) of liability. The first involves those activities that cause or have the potential to cause serious bodily injury 7 5 -what Lawrence describes as "(injury to a person." The second category is those behaviors that undermine the social order; Lawrence specifically references public conduct and prostitution. While this category certainly suggests that morality alone could serve as the rationale for state regulation of intimate, sexual conduct, there is an instrumental quality to the Court's decision that implies that morality alone will not suffice, but instead suggests that the state must articulate a specific government interest justifying state intrusion into private liberties . 7 ' While the Court does not elaborate on precisely what those state interests might be, I would suggest that one concern could be that by engaging in activities such as prostitution, for example, women will corrupt the morality of men. This section explores both of these categories and argues that both are very gendered in their history and application.
A. Behavior Proscribed Because It Causes Physical Harm
There are distinctions in legal rules and practices proscribing behavior that causes physical harm depending on whether the act takes 7 Thus, to the extent that women "consented" to marry, they also consented to mild chastisement as well as sexual relations with their husbands .
7 ' This practice derived from the legal rule that married men were responsible for the crimes of their wives, and mild chastisement was acceptable in order to discipline one's wife To that end, by allowing husbands to use some physical force against their wives, male privilege is reinforced by denying women autonomous rights. 8 The doctrine of consent in the public sphere allowed for people to consent to sporting activities even though the risk of injury is quite high, such as in prize fighting and hockey. As Keith Harrison explains, "(such activity was condoned originally on the theory that the king (or sovereign) might have a sudden need to raise an army of physically fit and competitive-minded men to defend against an enemy invasion." 8 " Activities that could result in physical harm thereby strengthened men in their potential service to the state.
Both historically and today, whether the law allows for activity that could result in physical harm depends largely on the social utility of the behavior, not the likelihood or severity of the harm itself. Relative to physical injury in intimate relationships, as a doctrinal matter, the law no longer recognizes any social utility in allowing one intimate to inflict injury upon the other since women are now morally culpable for their own transgressions and because we no longer formally recognize male superiority. In contrast, there is still much social utility in sport as long as it is played within certain confined rules.
At the heart of this line-drawing, as I have previously argued, is that concept of "civilized masculinity. 8 1 2 The law evolved, and continues to evolve, to allow for some controlled outlet for male aggression. The rules of consent historically sought to reinforce a concept of masculinity that is civilized and controlled. Being a "man"7 meant being in control of one's spouse and being able to demonstrate one's physical prowess in competition with other men, but doing so in a controlled and rational
83
Way.
'While the law still allows a great deal of public violence, largely via sport, it has now formally banned all private violence, thanks in large measure to the work of feminist legal theorists and activists. Over time, the law has redefined masculinity and aggression. To some extent, being a civilized man means that you do not hit women but that you can play extreme sports as long as you follow the rules of the game.
B. Behavior Proscribed Because It Offends Morality and the Social Order
Lawrence leaves open the possibility of the state proscribing activity that could "abuse . .. an institution that the law protects.,,
8 ' This language is referring primarily to the protection of heterosexual, monogamous marriage, but such vague language leaves open the question of whether morality alone can justify prohibiting certain consensual relationships, or whether there must be a more specific argument as to how a proscribed category of conduct abuses an institution.
But, if we take a closer look at certain well-recognized prohibitions, such as those that outlaw prostitution," plural marriage, 8 " and the distribution of adult obscenity, 8 instrumentally, they seek to limit expressions sexual desire. Specifically, they arguably seek to control women from sexually arousing men. While we often think of women as 83. Note, for example, in the late 18"f and early 19 th centuries, some courts were reluctant to interfere in private marriages where violence was alleged, as long as that violence was not severe. One justification for that non-interference was that it would disrupt the family. Implicit in some of these decisions was the acceptance that men might use moderate chastisement within the context of marriage. [o.1:1 the victims of prostitution, for example, because it is women who are usually the ones punished, we sometimes fail to see how proscribing prostitution arguably protects men from falling victim to the power of female sexuality. It is ultimately male sexual desires that are kept in check by regulating sex and the women who provide it. If I have one criticism of Big Love, it is that the show often obscures the benefits that Bill enjoys from polygamy. The audience is not called upon to ask how Bill would otherwise satiate his sexual appetite and remain virtuous but for plural marriage. Bill does lapse in his virtue: first he lied to his soon-to-be fourth wife Ana about his marital status and then he had sex with her before their marriage is sealed. But the show asks us to forgive these transgressions. Ana is irresistible, and Bill does eventually marry her. The audience is too often invited to feel sympathy for Bill, who starts to take Viagra. in order to keep up with his sexually demanding wives, and whose financial obligations to each of his wives and his children continue to mount. (This reminds me of the Woody Allen movie Shadows and Fog in which Allens character comes to a brothel and tells the prostitute, played by Jodi Foster, "I've never paid for sex in my life." She replies, "Oh, you just think you havent. " 88 ) There is a subtle undertone that men are victims of women's sexuality, whether they know it or not.
That same subtle undertone that men are victims of women's sexuality is also present in the law. In the same way that prohibitions on violence provide some control over male aggression, prohibitions on certain sexual relationships provide some control over male lust. Of course, none of these prohibitions apply solely to one gender in formal legal doctrine, but it is imperative to recognize the gendered implications of them.
Yet, even though it is predominately male violence and sexuality that is controlled through such regulation, arguments against polygamy, prostitution, and the commercial distribution of obscenity, for example, focus almost exclusively on the resulting harms such activities have on women and children . 89 Even feminist-inspired arguments in favor of pornography, 0 prostitution, 9 the most committed libertarians, seriously discusses how such prohibitions infringe upon male liberty. There are no legal scholars arguing how adult males might be harmed when we deny them the right to plural marriage or the right to purchase sex. I do not suggest this flippantly.
There is a growing mens rights movement that addresses many legitimate issues, such as parenting discrimination against fathers" and the high numbers of men who are homeless. 94 But this movement has not adopted the legalization of prostitution, for example, as social policy that would improve men's lives. 95 Modern controversies about consent continue to focus on arguments about the status of women and rarely ask how legal reforms would impact men. Take, for example, prostitution, and the recent controversy in Rhode Island. State law banned loitering in public places, so police could arrest street prostitutes, but it did not ban solicitation itself.
96 That left the indoor trade of prostitution untouched because no loitering is involved. Thus, the private exchange of sex for money was legal in Rhode Island. Had Elliot Spitzer privately solicited and met with Ashley Dupr in Providence, for example, no state laws would have been broken. In 2009, the Rhode Island legislature debated closing this loophole by criminalizing "indoor" prostitution.
On one side of the debate were feminists, such as Donna Hughes, who were concerned about trafficking and the sexual exploitation of women, men, and children who work in the sex industry" It is Dr. Hughes' position that the institution of prostitution has encouraged sexual abuse and that there is no way for the state to combat trafficking [o.1:1 absent laws criminalizing prostitution." 9 To be sure, the vast majority of "buyers" in the sex industry are men, while both women and men are the "sellers." 00 Thus, her argument that criminalization gives law enforcement the tools necessary to combat abuses in the sex industry is premised upon the desire to control men, both in their sexual desires and in their exploitation of others.' In contrast, fifty university professors sent a letter opposing the legislation, arguing that there is a difference between coerced trafficking, on one hand, and willing and consensual sex work, on the other.' 0 2 They argued that the law should distinguish between outdoor sex workers, who do experience poverty, homelessness, and other social problems, and indoor sex workers, who have far fewer such problems, and many of whom express deep satisfaction in their work.1 03 Thus, they counseled that the state should account for such differences rather than use a monolithic approach. This argument seeks to maximize individual autonomy and decision making over broader efforts to predominantly control men in their exploitation of women and children. Rhode Island chose to go the route of prohibition, and will criminalize all prostitution as a misdemeanor.
This debate is exactly the Big Love dilemma. In the same way one can question a meaningful way to distinguish between the exploitative aspects of the sex industry and at the same time recognize Lawrence's individual liberty interest to engage in private consensual sexual conduct that is not the result of coercion, Big Love viewers are invited to ponder if there is a meaningful distinction between polygamy on the compound and polygamy in the suburbs. We have to decide if institutions otherwise so deeply rooted in patriarchy can shed their sexist pasts and reinvent themselves to be more egalitarian and a source of individual is unclear whether the women and men most affected by those practices will be better or worse off. In the same way, if we allow individuals to decide if and how the state intervenes into relationships marked by intimate partner violence, it is hard to know whether victims will be safer or will simply trade in one form of coercion for another.
In all cases, however, if the law were to allow for consent to such activities, then the consequence would be less legal restraints on men in the fulfillment of their sexual and aggressive desires. It is particularly important for feminist legal theory to account for how men's lives will be impacted by revisiting the consent doctrine. Too often, just as in Big Love, we fail to appreciate both the benefits and restraints that men experience when we regulate human sex and aggression. As a result, we cannot fully appreciate how the law will impact all people's lives.
IV. CONTEMPLATING CONSENT
In Big Love, there is a telling exchange between Bill's second wife Nicki and her mother. Nicki had previously been sealed to a man when she was much younger. It is not clear how old she was-perhaps fifteen or sixteen-but we do know that her parents put her picture and profile in "The Joy Book," which was used by older men for choosing their next brides. Nicki, now a mature adult, suggests to her mother that she did not want to be sealed to her first husband. "Nonsense," her mother tells her, and recounts Nikki's adolescent excitement as they sewed her wedding dress. Assuming that Nicki was of legal age when she was married (as young as fifteen in some states with parental or court consent 04 ) how do we evaluate whether she consented? Do we simply ask if, at the moment that she said "I do," there was a gun to her head or a pending threat of physical violence? Do we widen the lens and understand her consent as acquiescence in a world where her choices were inevitably limited? Yet, even if we were to rewind the tape, how is the law to evaluate the pressures Nicki faced without completely denying her the autonomy to make her own decisions, and to accept the consequences of them?
104. See, e.g., IND. CODE § 31-11-1-6 (2008) (allowing for a female who is at least 15 years of age and pregnant to marry with consent). There have been volumes written on the meaning of consent in the law."" 5 The overall consensus has been that the definitions and understanding of consent by both courts and legislatures are inconsistent and largely confused. A number of scholars have proposed theoretical frameworks for defining consent to capture more fully the complexity of human behavior.
106 Yet, defining consent in a way that actually reflects human behavior is nearly impossible because it varies with each situation and each person. It is simply impossible to capture such a vast range of experiences into a single legal rule.
That said, there are some observations we might make about the consent as we both understand and practice it. First, consent is not the same as choice. While there is no specific legal definition of choice, common understanding assumes at least two real alternatives and an affirmative decision among those alternatives.
107 Yet, people rarely enter into relationships the same way they decide which law school to attend. We tend to slide into relationships. We acquiesce, we give in, we seek out, or we agree. We often enter relationships by default rather than by design. Although the law recognizes a wide range of situations and behaviors that constitute consent, we rarely affirmatively say "yes."O For Barb in Big Love, it is clear that while she consents to the polygamy, it is not of her choosing. That is not to say that individuals do not exercise agency or autonomy when they consent. For Barb, there is no threat of physical force that keeps her with Bill. She has financial resources, an education, and an extended family that would welcome her if she left her husband. Indeed, she once did leave, but returned because of a complicated set of emotions. Yet, we should not confuse her consent to polygamy with her choice of it. Second, similar to the way the law looks at domestic violence as a series of discrete acts instead of an ongoing pattern of behavior, we tend to think about consent within intimate relationships as a moment in time-the few seconds before the act in question took place."" Thus, we often miss the broader context. But we can also understand that consent is largely contextual, encompassing more than just a few seconds before the act." 0 If we look at cases outside of sexual assault, such as domestic violence, polygamy, or prostitution, there is no particular moment in time when we evaluate whether the person has consented. If we take seriously that coercion negates consent, then it is critical that we rewind rhe videotape to understand what led up to that moment in time.
If we focus on the moment in time, perhaps Nicki's consent is real. If we expand our time frame, we have to question, what, if anything, her consent really means. And, unlike in civil law, in criminal law, there is no concept of informed consent. When Barb or Nicki or Margene consents to be in a polygamous relationship, they have no idea how doing so will affect their lives. No one is obligated to tell them of the risks or benefits, if one could even figure out precisely what those might be. Thus, when they consent, they also assume a great deal of risk, as the relationship may not at all be what they bargained for. Of course, this is true for anyone who enters into any sort of intimate relationship. Relationships require us to take chances. Sometimes we are hurt or disappointed or regret our consent. Sometimes we are pleasantly surprised. But in any case, simply saying "she consented" doesn't really tell us the whole story about what led up to that moment in time when we say "I do" or when we do not say no.
Even if the law were to provide a definition of consent that captured the more nuanced nature of our decisions, individuals often perceive themselves as consenting even if the circumstances suggest otherwise. Sandra Tsing Loh plays with this conundrum wonderfully in her The pliant undercover Bunny shepherded in a "useless choice feminism" of soft convictions and "I gotta be me" moral relativism. Hirshman quotes Sex and the City's hapless Charlotte, who, when given flak for quitting her job to please her smug first husband, can only wail plaintively, "I choose my choice! I choose my choice!""'
The main point is that despite Charlotte's insistence that she is choosing her choice when she drops out of the working world and into the wonderland of domesticity, she may be compelled to do so out of a deeper need to please the man she loves. But as long as we assume that we have autonomy, then to a great extent, we have autonomy. The sister-wives in Big Love may, at times, regret their consent, but they do not perceive themselves as being coerced or otherwise forced into polygamy. The same is often true for victims of domestic violence. Even if the circumstances suggest that a decision not to testify against an abuser, for example, might have been coerced by abuser, the victim often perceives herself as making her own decision."' Take, for example, the case of Beverly Johnson, which I have written about previously:
When I met Ms. Johnson ... she informed me that, despite the fact that she had suffered abuse throughout the relationship, she did not want to proceed with the [criminal] case. "I have AIDS," she told me, "and I'm sure that the stress of my ing.'1 I did not doubt that Ms. Johnson believed that she was "choosing her choice." Charlotte, the sister-wives, and the battered woman all give up a great deal to stay in the relationship. All may feel as if they freely "1consented" to a loss of their autonomy; neither Charlotte, the SisterWives, nor Ms. Johnson may feel coerced or threatened, but rather each believes that the choice is hers alone to make. But there remains the normative question of whether such consent is really consent, and whether from a feminist perspective, such choices ought to be evaluated as equally "good" for those women to make. Who ought to give meaning and shape to that consent? The consenter herself, or some outside observer?
It is unlikely that the law will ever abandon an elusive concept of consent for a more fully informed affirmative choice standard relative to private intimate relationships. Such arguments have been put forth in the context of intimate sexual relations, such as the Antioch policy,"' without much political traction. We resist affirmative standards of consent, in part because they do not necessarily reflect human behavior. While in the sexual context one might be able to convince a court or legislature to adopt an affirmative choice policy, doing so in the context of other currently proscribed activities like prostitution or domestic abuse would be nearly impossible. Thus, we are left with a deeply imperfect definition of consent that, as we shall see, has its own set of consequences. 
V. CASE STUDIES IN CONSENT
In this section, I introduce four case studies that highlight some dilemmas posed by allowing for consent to certain intimate conduct. Each of these cases highlights the difficulties posed by the law and suggests what consequences might result from an alternative framework. Readers should be cautioned that I do not necessarily resolve these dilemmas, but use them to invite some more nuanced discussion about consent. It is critical in examining these case studies, just as when we view Big Love, to ask ourselves exactly what it is that the law is seeking to protect in proscribing certain kinds of intimate encounters. It also important to ask if there is any principled way to distinguish among the cases presented. Is physical force or the threat of it the best way to distinguish between those activities that should be proscribed? Is there a way to clearly distinguish between sex and violence? Should we always allow for consent in all cases, leaving it to the alleged victim to decide whether she or he wants state intervention? Does it matter if the relationship is an intimate partnership or a fleeting commercial exchange? These cases help to illustrate these dilemmas. Like viewers of Big Love, feminist legal theorists may answer these questions differently, albeit no less sincerely.
A. R v. Emmett: Behavior That Falls Between Sex and Violence
The first case, which I have written about before, involves sadomasochistic sex (S&M) within the context of an intimate relationship. Even though the case originates in England, the fact pattern highlights this Big Love dilemma relative to consent in American law as well. In R v. Emmett,"1 7 a heterosexual couple lived together. The defendant was charged with assault and battery. The case came to the attention of the authorities after the victim's doctor reported that one of his patients had received injuries that caused him grave concern."' There were two incidents that gave rise to this concern. In the first, Emmett placed a plastic bag over his partner's head, tied it at the neck, and tightened it to the point where she could no longer endure the pain."' This is known an erotic asphyxiation and is intended to heighten sexual pleasure. While he was performing sexual acts on her, she lost consciousness. She lived, but suffered hemorrhages in both eyes and bruising caused by lack of oxygen. A few weeks later, she returned to the doctor. The defendant had poured lighter fluid on her and lit it-again to heighten her sexual pleasure. She suffered a burn to her breast that became infected. Because she sought immediate medical help, she had no permanent scarring. I The defendant admitted that it was his idea to engage in this activity but argued that it was consensual. As the case was pending, the couple got married and she was able to claim marital privilege and refused to testify'. The question before the court was whether to allow consent as a defense to the assault and battery charges.
12 1 The court presumed consent to the sexual activity, but the court considered this more than just a sexual encounter; there was a violent encounter that resulted in serious injury. 1 2 The court found that consent was irrelevant, and based on the defendant's own statements, and those of the doctor, he was convicted and received a suspended sentence. In that case, the House of Lords refused to allow consent as a defense to sadomasochistic acts that took place at a nightclub frequented by the gay community.
2 1 In Regina, the defendants engaged in a range of behaviors including maltreatment of genitalia (with, for example, hot wax, sandpaper, fish hooks, and needles) and ritualistic beatings either with the assailants' bare hands or a variety of implements, including stinging nettles, spiked belts, and a cat-o'-nine-tails. 26 There were instances of branding and infliction of injuries that caused bleeding and left scarring. The infliction of pain was subject to certain rules including "code words" that would communicate to the sadist to stop if the pain became unbearable. The activities took place in a highly controlled and private setting, instruments were 120. See Emmett, E.W.C.A. 2651 at 11. 12 1. Emmett, E.W.C.A. 2651 at It13 (Where two adult persons consent to participate in sexual activity in private not intended to cause any physical injury but which does in fact cause or risk actual bodily harm, the potential for such harm being foreseen by both parties, does consent to such activity constitute a defence to an allegation of assault occasioning actual bodily harm contrary to section 47 of the Offences Against the Person Act 1861?). sterilized, and none of the participants sought medical attention.1 27 The police raided the club and arrested some of those people who were in the role of the sadist. In that decision, the House of Lords ruled:
In principle there is a difference between violence that is incidental and violence that is inflicted for the indulgence of cruelty. The violence of sadomasochistic encounters involves the indulgence of cruelty by sadists and the degradation of victims. Such violence is injurious to the participants and unpredictably dangerous. I am not prepared to invent a defense of consent for sado-masochistic encounters which breed and glorify cruelty... Society is entitled and bound to protect itself against a cult of violence. Pleasure derived from the infliction of pain is an evil thing. Cruelty is uncivilized.
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Regina was appealed to the European Court of Human Rights (ECHR), which unanimously upheld the decision." 2 ' In doing so, the ECHR rejected the defendant's argument that the state had interfered with their right to respect for their private lives under the European Convention for the Protection of Human Rights and Fundamental Freedoms.'" 0 Rather, even assuming that the acts were private, the court likened the activities of the defendants to acts of torture. The court found that the state was entitled to regulate activities involving the infliction of physical harm, whether they "occurred in the course of sexual conduct or otherwise." 1 3 '. The ECHR maintained that these were not trifling or transient injuries. 1 32 It found that the state had prosecuted not based on the defendants' sexual orientation or proclivities, but on the extreme nature of the practices themselves.
133 The court was clear that it did not need to reach the issue as to whether the state could regulate the activity based on moral grounds; it found sufficient social utility reasons to let the decision stand. The Emmett court followed similar reasoning, finding no distinction between Regina and the present case." It refused to privilege the activities merely because they took place in private and found that the injuries were significant enough to warrant state intervention. 3 1 6 Interestingly, the rulings in both Emmett and Regina foreshadow the ECHR's decision in Opuz v. Turkey, where the court also found that the prevention of physical harm outweighs any liberty interests, and thus not only justifies state intervention but also compels it.' 3 7
Of course, we have no way of knowing whether the "victimn! in Emmett was an enthusiastic participant or whether she was forced or coerced into the S/M encounters or whether she was afraid to come forward. But she married and stayed with Emmett-perhaps out of fear, or, perhaps out of -Big Love for him. It is simply impossible to know unless she herself tells us, and even then, she may be very conflicted over her "consent."
Let's further assume that from a feminist perspective, at least, the law should have two simultaneous goals: the first is to protect liberty and autonomy, and the second is to promote gender equality; and that these goals are not mutually exclusive. 3 1 8 On one hand, it can be argued that in this context, the claim that the harm was part of a sexual encounter was just a guise for exploitation. The harms she suffered were serious, and absent state intervention, men will use the S&M context to inflict harm upon their intimate partners. While arguably paternalistic, the victim needs to be protected even if she herself doesn't recognize the harm. Given that the defendant claimed that the S&M was his idea, we can assume that while his partner might have consented, she did not choose what happened to her. Furthermore, how could she possibly exercise individual autonomy if she is subject to what amounts to torture? From this perspective, she suffers a human rights violation if the state doesnkt prosecute her husband.
In contrast, a more libertarian-informed perspective might argue that individuals, including women, have the right to consent to relationships that may cause them physical harm. Furthermore, because the acts took place within the context of sexual activity intended to heighten pleasure, arguably she has a right to seek and receive such pleasure. If she asks for state intervention, claiming she did not consent, the state should intervene. If she is hostile or indifferent, we should defer to her Silence, thus maximizing her autonomy and preserving her privacy, and providing her with the same rights men have historically enjoyed to engage in controlled, violent activities purely for pleasure. I generally have preferred the former argument to the latter, largely on pragmatic concerns that at the very least, the criminal prosecution puts the defendant on notice that even if she consented to the activity, he has to exercise more caution and control. Given the level of danger involved, it was preferable to reinforce that if he plays with fire and someone is burned, he is responsible. But I also acknowledge that this argument may not give adequate weight or consideration to either the privacy or liberty interests of the woman involved and may damage women's overall autonomy when the state proceeds against her wishes.
Forbidding consent to private activities that carry with it the high likelihood of physical injury is a relatively easy line for the law to draw. Unlike consent to physical violence in the public sphere where thirdparty intervention is more likely, private violence has an increased risk that one person will get carried away and cause injury beyond that which was contemplated."' 9 Categorical prohibitions further avoid a case-by-case inquiry into consent, thereby avoiding a legal quagmire that also invites uncertainty and possibly more state intervention into private intimate relationships in the search for what consent really means.
But, in that same way Big Love asks us to honor the choices the sister-wives have made, perhaps we should honor Mrs. Emmett's decision to reject state intervention into her private life. Apart from the empirical questions as to whether such intervention actually makes a positive difference in her life (how do we even measure this?), shouldn't the law assume her to be an autonomous decision maker who has the right to be in a relationship of which the objective viewer might disapprove? Absent evidence of force or coercion, shouldn't we treat her as an adult capable of making decisions for herself? Rather than assume that she is a victim, we should assume she is not. This is an honest and real debate for feminist legal theory: those who would argue on either side can all legitimately claim to be on the side of gender equality. What this case, and those to follow, help to illustrate is that no matter which argument the law preferences, the consequences for womens equality are both imperfect and uncertain. It is both the complexity of the problem and its ambivalence, which that is at the heart of the future of feminist theory.
B. People v. Brown: Behavior Proscribed Because It Could Cause Physical Harm
The second case, People v. Brown, 1 40 involves football legend Jim Brown and his wife Monique. He was 61 when they married; she was 23. One night in 1999, the police received a call to their residence. The police testified that Monique met them outside her house and told them that after a heated argument, her husband threatened he would kill her by snapping her neck and that he told her he had a gun in the house.1
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To get away from him, she went into their garage, Brown followed and then picked up a shovel and began beating her car. Afraid, she fled to a neighbor's house. 4'Brown was arrested and charged with terrorist threats and vandalism. Monique did state that there had been other incidents of domestic violence, but that this was the first time she had contacted the police. 11 She did not want the case to go forward, but the prosecution insisted.
Before trial, the couple made an appearance on Larry King Live, and Brown admitted to having hit women in the past. Indeed, he had been arrested at least five times for violence against women. But he denied threatening Monique. He said:
I don't want to play the race card. I don't want to play the independent black man. I don't want to play that particular game. But it is a fact in this country that all over this country policeman have been killing people for having screwdrivers in their hands. There has been brutality in New York. There are cases all over this country wherein African-Americans and Latinos are being harassed. I'm not blatantly saying that every policeman is against me or against the black community. I am saying that the black community have no trust in law enforcement. 144 Brown claimed that he was suffering from depression over the loss of a friend, which was why the fight had started. Monique blamed herself for the incident. At trial, she defended her husband and introduced expert testimony that she had personality and medical issues that caused her to overreact and escalate the incident.' The jury rejected the threat charge and found him guilty of vandalism. When Brown refused to attend mandatory domestic violence counseling, the judge sentenced him to six months in jail.1 46 The court rejected the defense that Monique had consented to the smashing of her car. Brown spent four months in prison after an appeals court rejected his argument that the sentence was retaliatory.
1 7
Commentators such as Linda Mills have argued that the state should not have proceeded in this case because it put Monique in an impossible position.
48 She chose to protect her husband rather than herself, and the state should respect her decision.' 4 "
We might even take Mills' argument one step further and argue that the State's decision to proceed with the case forced Monique to lie and degrade herself publicly, as well as subject herself to perjury charges. 5 0 NWile scholars like Mills locate the dilemma in prosecution policies," 5 ' there is also a dilemma posed by the unavailability of consent as a defense to the threat charge. If the law allowed Brown to invoke consent as a defense to the charges, then Monique could be honest and say, "es, he threatened and scared me, but I accept that behavior." It is not necessary that she consent at the moment in time of the alleged assault. Rather, were we to think about consent more broadly as acceptance rather than affirmation, and within a broader time frame, she's willing to "Put up with it" because she values the relationship despite any risks herself. She is in Big Love with her husband. Similar to 145 Many domestic violence victims recant what happened when the state decides to proceed with the case."' 2 They often claim the injuries happened accidentally, or like Monique, blame themselves. Others simply distrust the judicial system more than they distrust their partners." Theoretically, were the law to recognize consent as a defense, it would allow victims to tell the truth and say, "Yes, he threatened me, or kicked me, or hit me. But I accept that as part of the consequence of being in this intimate relationship." This argument assumes that Monique is not being coerced or controlled by her husband, but is able to make her own decisions when faced with imperfect choices. In both this case and Emmett, we do not know if the man in the relationship controls his partner through a series of coercive tactics, or whether these were isolated incidents. Similar to a liberal-feminist critique of Emmett, we assume that Monique is not a victim until she herself tells us she is, or until thle state has better evidence of an ongoing pattern of coercion that robs the woman of her autonomy.15
Let me be clear: I am not necessarily convinced (yet) by this argument. Indeed, I am very skeptical of allowing consent to be a defense to assault and battery in the context of an intimate sexual relationship. Even if the law of consent remains the same, however, prosecutorial polices that allow victims to decide whether a case should be prosecuted are the functional equivalent of recognizing consent as a defense to assault and battery and other related crimes of physical aggression. But, even though I am not convinced that victims themselves ought to have the final say in these cases, to be honest about the theoretical and practical effects of our decision to preference personal autonomy over other state interests, including physical safety, is helpful to the debate. To some extent, I agree with Mills that people should not have to choose between truth and autonomy, nor should there be legal rules that encourage people to lie. One consequence of the consent doctrine is that it does not allow victims to be completely forthcoming about their [o.1:1 decisions and treats them in a monolithic way as being incapable or pathological, rather than rational in their decision-making.
I should note that Jim and Monique Brown still appear to be together after a decade, and there have been no further press reports of calls to the police. Of course, we do not know if that indicates that there has been no further violence, or if Monique is afraid to have the state intervene because she fears the negative publicity and the loss of control over the process. We also do not know if Brown continues to coerce and threaten her, if she fears for her safety were she to call the police, or if the criminal prosecution has deterred his violence. Therefore, just as in the previous case, legal decision makers are left to speculate about the true nature of her consent and her safety, and whether a change in the law or the way we practice it might best achieve the simultaneous goals of equality and autonomy.
C State v. Brian Rooney: Behavior Proscribed Only if There Is No Consent
The next case I discuss, State v. Brian Rooney, is one that I witnessed unfold first-hand in my community. I include it in this discussion because it highlights the relationship between the doctrine of consent, privacy, and the possible unintended consequences of expanding the consent doctrine.
During parents' weekend at the University of Vermont, a college student named Michelle Gardner Quinn went missing after a night out with friends in Burlington, Vermont. A few weeks later, her body was discovered in a local gorge."' 5 She had been anally raped and then brutally killed. ' Michelle had gotten separated from friends that evening when Brian Rooney, a thirty-seven-year-old construction worker, saw her struggling with her dead cell phone. Rooney approached her and offered his cell phone. Rooney was caught on a surveillance tape walking with Michelle, so he was easily identified as a possible suspect in her disappearance and murder. Evidence against Rooney began to unfold, including a DNA match, and statements that he made to police in In the course of the investigation into Michelle's death, it was discovered that Rooney had also sexually assaulted other women with whom he had been romantically involved. 5 9 According to at least one affidavit, Rooney allegedly drugged a former girlfriend and anally raped her on numerous occasions.'6 He had done this to other women as well.'
6 '
This young woman, identified as A.S. in court documents, met Rooney when she was only seventeen and he was thirty-one. The two of them eventually had a child together. During the course of their relationship, he sexually assaulted her as often as three times a week.
162 A.S. eventually requested a temporary restraining order against Rooney after she discovered he was seeking someone to kill her.' At the hearing for the permanent order, no witness appeared to corroborate that story, so the court asked if there was another reason she would need a restraining order.' When she told the court about the sexual abuse, Rooney claimed that all the sex was consensual and that he had videotapes and pictures to prove that she liked what he did to her. 165 It is not clear from the affidavit if the judge was willing to allow him to introduce the tapes and ~photographs, but the court denied the final abuse of prevention order.6 After Michelle's murder, when police discovered that Rooney had allegedly attempted to solicit someone to kill A.S. '1 6 ' he was also charged with a felony for inciting murder for hire as well as other counts of [o.1:1 sexual assault. These charges were dropped after the guilty verdict in the murder case.
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Of course we do not know if granting a restraining order or prosecuting Rooney for nonconsensual sex with A.S. would have stopped him from raping and killing Michelle, but some in the legal community believed that taking claims of sexual abuse more seriously was necessary to protect victims.'
A.S. claimed that she stayed in the relationship with Rooney because, "He was my first and I wanted to be with him. I really loved him." 70 She believed that he would change." 7 ' Yet, despite those statements, I would suggest that A.S.'s decision to stay with Rooney was not a result of Big Love-but big fear. In what can only be described as a moment of some poetic justice, A.S. testified at Michelle's trial that Rooney was intimately familiar with the gorge where her body was found, having frequented it regularly. This evidence was particularly damaging to Rooney. Yet, despite the fact that A.S. was now safely away from Rooney, I never saw a woman look more terrified than when she testified against him. I couldn't help but believe that it was terror, not love, that bound her to Rooney. Despite A.S.'s own "consent" to stay with Rooney and endure the abuse, nothing about her decision to stay evinced any autonomy or consent. But the mere availability of consent to sexual acrivity was enough to discourage her from seeking further legal help. Unlike assault and battery, rape and sexual assault allow for consent as a defense. 7 7' Had Rooney hit her, consent would have been irrelevant and the court might have taken her claims of abuse more seriously. There would have been a greater possibility that the state would be able to exercise some control over him. But, because his violation was primarily sexual, he had the (1) without the consent of the other person; or (2) by threatening or coercing the other person; or (3) by placing the other person in fear that any person will suffer imminent bodily injury right to claim that she agreed. Ironically, Rooney had told A.S. that he would never hit a woman because he saw his father abuse his mother.' He himself did not see sexual abuse as the same as physical abuse in the same way that the law differentiates between the two. It is this he said/she said dilemma in the context of sexual assault cases involving intimate partners that makes the prosecution of such crimes so difficult, particularly when there is no physical violence outside of the sexual activity involved. Yet, it is undeniable that A.S.'s victimization was no less significant than if Rooney had only physically abused her and that the impact on her autonomy and self-determination just as significant as if were she beaten and not raped. This case also sends cautionary tale: once the law allows for consent to be a defense to assault and battery, for example, then women will often be deterred from seeking outside help. Even though A.S. tried to seek help, the public humiliation of having her sex life on trial was likely enough to deter her from pursuing help.1 7 1 And, this case reminds us that perpetrators of violence rarely have a single victim. While the law may privilege an individual woman's choice to consent, how does it protect the next woman who does not consent? More than a decade of experience with these questions has left us no closer to the answers.
D. United States v. Extreme Associates: Behavior Proscribed Because It Offends Moraity and the Social Order
In 2002, the PBS series Frontline produced a documentary called American Porn.' 5 It explored the multibillion dollar pornography industry. It was subtitled, "It's a multibillion dollar business-and growing. In a wired world, can anything stop it?" During the filming of the documentary, PBS producers interview Rob Zicari, owner of Extreme Associates, a company that claimed to produce some of the most hardcore pornography available. During the filming of American Porn, the producers were so shocked by the simulated rape and murder scenes of women that they left the set. During the filming, Zicari challenged then The couple appealed the indictment, arguing that the right to privacy, then recently strengthened by the Court's opinion in Lawrence v. Texas, gave individuals the right to view obscene material.' 79 That right was unconstitutionally burdened, they argued, by federal laws banning distribution of such material.so The District Court agreed, declaring that the federal anti-obscenity laws were unconstitutional.'"' However, the Third Circuit reversed, holding that because only the Supreme Court itself could overrule precedent, it could not extend the right of privacy under Lawrence to include the distribution of obscenity. 82 The Supreme Court denied the couple's petition for certiorari.' The couple pled guilty and each received a sentence of a year and a day.
At the heart of Extreme Associate's argument was that individual privacy interests can not be infringed upon simply because the government is attempting to regulate sexual morality.' In contrast, Mary Beth Buchanan, the U.S. Attorney for the Western District of Pennsylvania, where the case was prosecuted, and who once served as the acting director of the Justice Department's Office on Violence Against Women, said, after Zicari and Romano pled guilty, "This case affirms that no matter who you are, or where you are, certain abhorrent behavior simply violates our community's standards."'. It was her position that such im-ages degrade society, particularly women-the same arguments put forth by Catharine MacKinnon and Andrea Dworkin a generation earlier.1 87 The debate over obscenity is doctrinally framed as free speech versus government censorship. 8 8 ' But we might also consider it as one that raises questions about consent and state intervention. The actresses in Zicari's films consent to be filmed. Indeed, his wife, whose screen name is Lizzie Borden, often was the star of Zicari's productions. Acting in pornography is generally legal, as most courts that have examined the issue have held that acting in pornography is not the same as prostitution."' 9 The actors are being compensated for their craft, not the sex itself. 9 0 it was obtained, this protection will not shield one against a prosecution for a crime committed during the origination of the act."). 190. I have been asked by both scholars and sex workers if videotaping a sexual encounter between a sex worker and her client would protect her from prostitution charges. While I would not want to give legal advice, the videotape defense, coupled with a contract that describes the nature of the exchange as acting services, would make for a compelling case in challenging what seems to be a bizarre contradiction in the law between consent to pornography versus consent to prostitution. [o.1:1
Apart from the pragmatic question of whether extreme pornography encourages violence against women, there is the principled question as to whether we ought to allow women to consent to the filming of material that depicts men raping and murdering women, or whether doing so causes them harm.' 91 Women (and men) agree to be in pornography for many reasons including coercion and abuse,' 92 the need and desire to make money, 9 to reap the benefits of fame,1 94 and Big Love reasons. The law recognizes that choice by not prosecuting pornography actors as prostitutes, rapists, or batterers. However, if you ever view one of Zicari's films and the clips shown in the Frontline video, in which some of his actresses are interviewed, you would likely have to acknowledge that there is indeed physical harm, as well as emotional damage, done to those women acting in these films. Therefore, I suspect that for many women, starring in pornography may not be of their choosing, despite their consent.
Yet, unlike domestic violence, the relationship between the theoretical wrongdoers, the producers and male actors who engage in the violence, and the theoretical victims, the women who act in the films, is often not an intimate relationship as much as a commercial one. To that extent, one could argue that the law protects commercial transactions. But prostitution is also a commercial transaction, and it remains illegal in all states expect Nevada. Thus, commercialism alone cannot possibly provide a principled answer for the law. In a similar vein, to the extent that bans on prostitution are justified because commercial sex undermines the institution of marriage, as perhaps Lawrence suggests, one only has to read the advice columns in the newspaper to see that plenty of relationships are wrecked by one partner's addiction to internet pornography. Protecting marriage (if one even believes it to be preferable or possible) doesn't account for certain prohibitions either. Thus, even as we move away from the private sphere of intimate relationships to the more public sphere of pornography, it is extremely difficult to articulate what rationale the law might give for banning some activities while allowing others.
CONCLUSION
In each of the cases presented in this Article, the potential for men to exploit women is real, and yet, for the women involved, they may derive some benefits, some pleasure, some joy, or some love from that relationship. In each case, they may also suffer some harm-harm from both male sexual and physical aggression, and harm from state intervention. It is the simultaneous dilemma of pleasure and pain, and autonomy and coercion, which makes deciding normative legal theory so tticky.
Should the law allow Barb and her sister-wives to consent to polygamy? Should it allow Mrs. Emmett to consent to asphyxiation and burning? Should it allow Monique Brown to accept her husband's violent rage as part of their relationship without government interference? Should the state wait until Brian Rooney's girlfriend is willing to proceed against him, knowing she likely will never do so as long as he has the right to claim consent as a defense to his violent sexual aggression? Should we allow Janet Romano to "act" in her husband's violent pornography even though it depicts, and perhaps encourages, men to rape and kill women purely for self-gratification?
We can make all sorts of distinctions between these cases, but they share in a common dilemma for feminist legal theory Each of these cases leaves us wondering what the role of state intervention ought to be in private, intimate relationships. We might draw the line at physical violence, or require evidence of affirmative consent, or continue to disallow consent even in intimate relationships because of broader social concerns, including public safety. We might forbid certain relationships because they are intrinsically degrading to women, or we may take a free-market approach and let individuals decide for themselves the limits of their own autonomy. We might distinguish between commercial and noncommercial activities, or the public and private sphere. For those who embrace pragmatism rather than principle, we have so little evidence-after so many years-that really helps us determine which approach will maximize gender equality. We live in a world of empirical uncertainty, which makes deciding these questions even harder to definitively answer. [Vol. 17:111 To the extent that life imitates art, and art life, Big Love reminds us that these tensions in life and law are not so easily resolved. The future of feminist legal theory will depend, in large measure, on the ability of scholars to boldly ask the questions that touch on gender equality, but then to humbly propose the answers. And we have to be able to revisit our positions, as I have attempted to do here. It is these tensions in the series and in scholarship that keep us watching, and keep us writing. It keeps feminist legal theory interesting, relevant, and challenging when it might otherwise become pass6. Perhaps a guiding principle for future feminist legal theory could be paraphrased from a Joan Armatrading song: we need not be in love, but open to persuasion. Big Love seeks to persuade us to accept ambivalence, and to be open to changing our minds because of the complicated nature of the lives of women and men; feminist legal theory ought to persuade us to do the same.t
